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MANDATORY COST SAVINGS PROGRAM

I. STATUTORY PROVISIONS

The State budget bill (HB 1) includes a new provision authorizing counties to implement a
mandatory cost savings program beginning July 1, 2009. O.R.C. § 124.393. The mandatory cost
savings program permits counties to implement furloughs of all employees not subject to a
collective bargaining agreement for up to eighty hours (80) between July 1, 2009 and June 30,
2010 and an additional eighty (80) hours between July 1, 2010 and June 30, 2011. After June 30,
2011, a county may implement mandatory cost savings days consistent with O.R.C. §
124.393(B) in the event of a fiscal emergency. A fiscal emergency is defined as one or more of
the following:

A. A fiscal emergency declared by the governor under O.R.C. 8§ 126.05;
B. A lack of funds as defined by O.R.C. § 124.321;
C. For reasons of economy as defined by O.R.C. § 124.321.

Ohio Revised Code 8 124.321(B)(2) defines a lack of funds as a current or projected
deficiency of funding to maintain current or sustain projected levels of staffing. This section
does not require an appointing authority to transfer money between funds in order to offset the
deficiency. A lack of funds is presumed if employees are working under a grant or a similar
funding mechanism and the grant is withdrawn or reduced.

Pursuant to O.R.C. § 124.321(D)(2)(a), reasons of economy is based on the appointing
authority’s estimated amount of savings with respect to salary and benefits. The need for such
savings must be due to a reduced appropriation by executive or legislative action or to address a
current or projected deficiency.

A fiscal emergency is defined: If the governor determines that the available revenue receipts
and balances in any fund or across funds will likely be less than the appropriations for the year,
the governor may declare a fiscal emergency and may issue such orders as necessary to the
director of budget and management to reduce expenditures, or to the director of administrative
services to implement personnel actions consistent therewith, including, but not limited to,
mandatory cost savings days under § 124.392 of the Revised Code. This definition is not related
to a fiscal emergency under Chapter 118 of the Ohio Revised Code.

Ohio Revised Code § 124.393 specifically refers to county appointing authority. As a result,
each appointing authority has the right to make its own determination if and how it will
implement a mandatory cost savings program. The board of county commissioners may
implement a plan for all exempt employees (those employees not subject to collective
bargaining) for whom it serves as the appointing authority. Other county appointing authorities
may adopt a commissioner plan or may implement their own plan. With respect to county
departments of job and family services, the commissioners and DJFS director serve as the co-
appointing authorities. As a result, the board of county commissioners must approve the plan.
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The statute maintains flexibility for appointing authorities within the plan. Appointing
authorities are not required to treat all exempt employees the same under the mandatory cost
savings plan. Ohio Revised Code 8 124.393(B)(1) specifically states that the plan may be
implemented differently among employees based on their classifications, appointment categories
or other relevant criteria. Based on this flexibility, the commissioners may approve different
plans for different employees. For example, the county department of job and family services
may have a different plan than other employees under the board of county commissioners.

A county appointing authority implementing a cost savings plan must have written guidelines
to explain the plan. These guidelines do not need to be extensive. An appointing authority’s
implementation of the mandatory cost savings plan is not subject to appeal to the State Personnel
Board of Review. In addition, the statute does not require any specific notice requirements to the
employees.

The Ohio Department of Administrative Services (DAS) has implemented rules concerning
mandatory cost savings days for State employees. The rules do not apply to counties but can be
used as guidance for county appointing Authorities.

http://das.ohio.gov/hrd/emppol.html#exparity09

II. IMPLEMENTING THE PROGRAM

As stated above, an appointing authority has significant flexibility in how it implements the
mandatory cost savings days (CSDs). The decision is solely within the discretion of the
appointing authority based on legitimate operational considerations. This program may be
implemented in conjunction with layoffs. There is no requirement for the appointing authority to
report its implementation to DAS.

Since there is flexibility in how this program is implemented, each appointing authority
should review its own particular needs as it determines how to proceed. The following are some
variations concerning the ways in which the program may be implemented.

A. Appointing authorities can implement the cost savings days (up to 80 hours) by reducing
the employees’ bi-weekly wages for each pay period throughout the year an amount
equivalent to the 80 hours of unpaid leave. This method would spread out the reduction
in pay for the full period of the cost savings plan and avoid a greater loss of pay for the
weeks an employee is furloughed for one or more days. This is one of the approaches
being taken by the State of Ohio.

This approach would work by determining the period during which the cost savings plan
will be implemented. For a full 12 month period at forty hours per week, the employee
would normally work 2080 hours. An 80 hour reduction on 2080 hours represents a
3.84% work hour reduction. As a result, each employee’s bi-weekly pay would be
reduced by 3.84% for the 12 month period that the cost savings program is in effect. The
employees would then take off ten furlough days during the 12 month period. Of course,
these figures would need to be adjusted if the ten furlough days are taken over less than a
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12 month period, the number of hours worked in a 12 month period is less than 2080 or
an employee is furloughed less than 80 hours.

This approach will require consideration for addressing employees who are hired or who
quit during the year. Those employees who are separated can have their final wages
adjusted based on a prorated amount of time they worked during the year and the number
of furlough days they have taken at the time of separation.

Under this plan, the appointing authority will still have to decide how the days off are
determined.

B. An appointing authority can assign the days off for each employee or allow the
employees to choose the days and reduce the employees’ pay only for the bi-weekly pay
periods when the employee is in an unpaid status. For example, if the employee is on a
furlough day for 8 hours during an 80 hour bi-weekly pay period, his wages for that two
week period will be reduced by 10%. This approach may create problems for those
employees who are exempt from the Fair Labor Standards Act because it will reduce their
pay in a workweek due to the quantity of work. This action could destroy the FLSA
exemption. See section I11(B).

C. Employees may be permitted to choose the furlough days similar to vacation days or
other time off. The appointing authority can black out certain dates that are unavailable
to be taken as furlough days. The appointing authority may decide how employees can
bid on dates. Under this approach, the appointing authority can decide between A and B
above in terms of the pay reduction.

D. The appointing authority can determine the ten days (eighty hours) that the entire agency
will be closed. This approach may result in additional savings due to the closure of the
agency. The pay reduction would be based on A or B above. While this approach may
be useful, appointing authorities are cautioned to avoid closing the entire office on
consecutive days. There are other statutes that will be implicated if a public office fails
to perform its functions for multiple days. Ex: Clerk of Courts.

E. Employees can continue to have the statutory ten holidays off work but not receive
holiday pay. Again, the pay reduction can be as set forth in A or B above.

F. Employees can be required to use five CSDs days for a full workweek or ten days in a bi-
weekly pay period. This approach will avoid FLSA issues for employees who are not
subject to overtime requirements. It will have implications for unemployment benefits.
See Section I1I(E).

G. In lieu of taking paid vacation leave, an employee may be required to take one or more
furlough days. For example, employees who request vacation leave would have the first
day of the vacation leave treated as a furlough day. The employee would receive no pay
for this day and not be charged for vacation leave.
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H. An appointing authority may use a combination of the above examples.

A plan implemented by and for employees of a board of county commissioners should be
approved by a resolution of the board. Similarly, other boards such as MRDDs, health
departments and children’s services boards should approve their plans by a resolution. All other
appointing authorities must have a written guidance for its employees but there is no requirement
to notify the board of county commissioners.

As stated above, the statute grants significant flexibility to the appointing authority in
implementing the plan. Unlike layoffs, there are no requirements to impose the CSDs on all
employees in a particular classification or to base any decisions on seniority. The appointing
authority may take all legitimate operational factors into consideration when it implements the
plan. Of course, care should be taken to avoid a claim of unlawful discrimination.

The statute does not address the issue of service credit or other benefits while the employee is
on a cost savings day. Generally, an employee is not entitled to accrue sick or vacation leave
during an unpaid leave. Depending how an appointing authority implements the program,
employees could be in an unpaid status for one or more days during a pay period. An appointing
authority has the power to allow employees to accrue vacation leave and sick leave while in this
unpaid status without extending such right to other non-furlough unpaid status situations. This is
the approach being taken by the State of Ohio. The appointing authority should also make sure
that the furlough days do not impact eligibility for health insurance.

Ohio Revised Code § 124.393 does not specifically address the issue of partial days. It is
unclear whether appointing authorities may implement the mandatory cost savings program by
requiring employees to be off work in an unpaid status for less than a full work day. Ohio
Revised Code § 124.393(B)(1) refers to a cap of not more than eighty hours per year. On the
other hand, O.R.C. § 124.393(B)(2) states after June 30, 2011, a county appointing authority may
implement mandatory cost savings days as described in division (B)(1) of § 124.393(B)(2).
(emphasis added)

Under a traditional application of civil service law, it would be unlawful for an appointing
authority to reduce an employee’s pay through a reduction of work hours except in limited
situations such as discipline. Itis clear that O.R.C. § 124.393 is an exception to the normal rule.
The question is whether this exception only applies to full days. Based on the statutory structure
and the intent of the statute, it appears that a reduction for partial days may be implemented
under O.R.C. § 124.393. This conclusion is based on several factors. First, there is nothing in
the statute that specifically mandates full days off for employees. Second, O.R.C. §
124.393(B)(1) refers to eighty hours. As a result, it seems that an appointing authority may
implement its plan based on a reduction of hours as long as it does not exceed eighty hours in the
State fiscal year. Third, the statute grants significant flexibility to appointing authorities to
implement its program.

Employees who are on paid injury leave, wage continuation or some other extended leave are
subject to the CSDs on the same basis as other employees. The written guidance promulgated by
the appointing authority should clearly address these categories.
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Ohio Revised Code 8 124.34 addresses appeals to the State Personnel Board of Review
(SPBR). This statute was amended to provide:

This section does not apply to any modifications or reductions in pay authorized
by division (O) of § 124.181 or § 124.392 or 124.393 of the Revised Code.

The intent of this change is to prohibit appeals by employees whose pay is reduced as a result
of a mandatory cost savings program. Appointing authorities should be prepared to file a motion
to dismiss with the SPBR if an appeal is filed. It is possible that employees could bring other
types of legal challenges in response to this program based on how it is implemented.

III. RELATION TO OTHER LAWS
A. Fair Labor Standards Act

There are two issues relating to the Fair Labor Standards Act and overtime pay. First, the
appointing authority’s guidelines should clearly state that time spent on CSDs are not
considered hours worked for purposes of overtime.

Second, appointing authorities are cautioned not to implement this program in a manner
that could improperly impact those employees who are exempt from the FLSA.
Generally, certain employees are exempt from the FLSA based on job duties. Employees
who work in a managerial, executive or professional capacity are exempt from the FLSA
and are not entitled to overtime. These employees must be paid on a salary basis. A
summary of the FLSA standards for these exemptions is attached. Exempt employees
cannot have their regular pay reduced due to the quality or quantity of work in a work
week except for certain disciplinary reasons. As a result, an approach such as the one
suggested in Il B above could violate the FLSA and entitle these exempt employees to
overtime pay.

It is likely that the approach set forth in Il A (wage reduction) above will not violate the
FLSA. This is because the employees’ wages will be the same every bi-weekly pay
period, even when they take CSDs. The fact that their wages will be reduced every work
week by a certain amount does not violate the FLSA.

Another possible approach is to not pay FLSA exempt employees for holidays. Since the
FLSA does not require holiday pay, exempt employees can be denied holiday pay and
have their bi-weekly wages reduced for the pay periods in which the holiday occurs.

B. Family Medical Leave Act

The guidelines and the FMLA policy should state that the CSDs will run concurrent with
family medical leave. Employees on FMLA may be treated the same as other employees
with respect to the mandatory cost savings program as long as the implementation of the
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program does not interfere with their rights under the FMLA. Employees on FMLA
leave have no right to be treated better than other employees.

C. Unclassified Employees

The limitations set forth in O.R.C. 8 124.393 only apply to classified employees. An
appointing authority may apply the same rules to unclassified employees. On the other
hand, an appointing authority may impose wage reductions on unclassified employees
with or without furlough days. Such reductions are not limited by O.R.C. § 124.393. In
addition, the 80 hour limitation in the statute does not apply to unclassified employees.

D. Collective Bargaining

By its specific terms, O.R.C. § 124.393 is not automatically applicable to bargaining unit
employees. An appointing authority may negotiate a similar provision with the union. It
may also enter into a memorandum of understanding concerning furlough days. A union
is not compelled to agree to a cost savings day program simply because one may be
implemented for non-bargaining unit employees. Similarly, an appointing authority is
not obligated to offer such a program to bargaining unit employees. An appointing
authority may simply proceed with layoffs pursuant to a collective bargaining agreement
even if it is using a cost savings day program for its non-bargaining unit employees.

E. Unemployment Compensation

Depending on the type of mandatory cost savings program implemented by an appointing
authority, an employee may be entitled to unemployment benefits. It is likely that the use
of the salary reduction approach would avoid the possibility of unemployment benefits.

Employees are entitled to unemployment if they are totally or partially unemployed.
Unemployment benefits begin subsequent to a waiting period of one week. The waiting
period occurs only one time for each employee in a benefit year. O.R.C. § 4141.29(B).
Benefits are not retroactive to the first day of unemployment. The waiting period
commences on the first day of the first week with respect to which an individual files a
claim for benefits, provided that the claim is allowed. O.R.C. § 4141.29(C). The benefit
year is different for every individual who applies. The benefit year is the fifty-two week
period beginning with the first day of that week with respect to which the individual first
files a valid application for benefits. O.R.C. § 4141.01(R)(1).

House Bill 1 contains some changes to Chapter 4141 that are designed to lessen the
potential impact of unemployment for employees on a mandatory cost savings program
under O.R.C. § 124.393. It should be noted that the statute addressing cost savings days
for State employees specifically indicates that such days shall be considered
remuneration for purposes of O.R.C. § 4141.31. O.R.C. § 124.392(E). There is no
comparable provision in O.R.C. § 124.393. Ohio Revised Code § 4141.31 provides the
types of remuneration that will reduce the amount of unemployment benefits an
employee receives. This statute was amended to include the determinable value of cost
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savings days. Ohio Revised Code § 4141.07(DD) defines a cost savings day as any
unpaid day off from work in which employees continue to accrue employee benefits
which have a determinable value including, but not limited to, vacation, pension
contribution, sick time and life and health insurance. It appears that this provision applies
to cost savings days under O.R.C. § 124.393.

As a result of these statutory changes, an appointing authority will need to determine the
value of the accrued benefits that an employee will continue to receive during the cost
savings days in the event an employee becomes entitled to unemployment benefits. The
value of these benefits will be deducted from the unemployment benefits.

Generally, employees are entitled to 26 weeks of unemployment benefits under Ohio law.
As part of the stimulus package, the federal government extended these benefits for an
additional 33 weeks. This extension is federally funded. In addition, the State of Ohio
has approved an additional extension of up to 20 weeks although this extension is likely
to expire after December 31, 2009 absent additional federal funding. The extended
benefit amount is the same as the initial weekly benefits.

Employees cannot waive their right to apply for unemployment benefits.
F. Workers” Compensation

Employees on workers’ compensation should not be affected by a cost savings program.
While on workers’ compensation, these employees are not being paid by the appointing
authority. An employee on wage continuation or light duty may be subject to the cost
savings program.

G. PERS

Any reduction in pay will impact the highest three years of pay for those employees
nearing retirement.

IV.OTHER CONSIDERATIONS
A. Payout of leave

Employees who separate from service under certain situations are entitled to be paid for
some or all of their accrued but unused leave depending on county policy. For example,
all employees with at least one year of service are entitled to payout of vacation leave.
The FLSA requires employers to payout earned but unused compensatory time. At a
minimum, sick leave is paid out upon retirement to employees with at least ten years of
service.

Ohio Revised Code 8§ 325.19(C) provides that vacation leave is paid out at the
employee’s current rate of pay upon separation. (emphasis added) As a result,
employees earning less due to the implementation of a mandatory cost savings program
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would receive pay for vacation leave at the rate in effect at the time of separation. A
similar provision in O.R.C. § 124.13 applies to employees of a county department of job
and family services.

Ohio Revised Code § 124.39(B) contains a provision concerning sick leave. At
retirement, employees are entitled to pay for a portion of earned but unused sick leave at
the rate of pay in effect at the time of retirement. Appointing authorities should make
sure that their payout policies for vacation and sick leave do not inadvertently deviate
from these statutory provisions.

The payout of compensatory time is governed by the Fair Labor Standards Act. Upon
separation, employees subject to the FLSA are entitled to be paid for earned but unused
comp time at the higher of either their rate of pay at the time of separation or the average
rate of pay for the three years prior to termination. 29 C.F.R. § 533.27(c). If an
appointing authority is using the CSD plan that results in a reduction of employees’
hourly rates, the payout rate for comp time will differ from the rate for vacation and sick
leave.

B. Step Increase/Promotion

Time spent on CSDs should not affect the entitlement to step increases under a pay plan.
The issue that may arise is the proper rate for employees upon attaining a step increase or
a promotion for employers using the rate reduction method. In general, these employees
should be paid the same percentage less than the new wage rate as was in effect for the
prior wage rate.

Counties may freeze steps for exempt employees by amending their pay plan as a cost-
saving measure.

C. Consistency with Collective Bargaining Agreement

Ohio Revised Code 8 325.19(F) authorizes an appointing authority to establish an
alternative vacation schedule that deviates from the statute. If some of the appointing
authority’s employees are subject to a collective bargaining agreement, the alternative
schedule cannot be inconsistent with the provisions of the agreement. It is possible that a
union may try to apply this section in response to changes that an appointing authority
may implement pursuant to the mandatory cost savings day program. For example, the
appointing authority may deviate from statute by permitting employees who are on
unpaid CSDs to earn vacation leave while in an unpaid status. Such a provision would
likely be inconsistent with a collective bargaining agreement. It is likely that this
argument, if made by a union, would fail because O.R.C. § 325.19 was intended to apply
to schedules of earned leave that deviates from the statute and not this type of change.
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D. Military Leave

One issue that may arise is whether allowing employees on unpaid CSDs to accrue
benefits results in employees who are on unpaid military leave to accrue such benefits.
Generally, employees on an unpaid military leave do not accrue benefits that are accrued
based on paid status because other employees do not have such a benefit. Many
mandatory cost savings policies likely will permit employees to accrue vacation and sick
leave while they are in an unpaid status. According to the Department of Labor web-site,
if an employer allows accrual of vacation leave for employees who are on a comparable
furlough or leave of absence, then an employee on an unpaid military leave would be
permitted to accrue vacation and sick leave. The issue will be whether the unpaid CSDs
constitute a comparable furlough to unpaid military leave. Because the CSDs are a finite
and limited leave directed by the employ they probably will not be considered
comparable to an unpaid military leave.

V. VOLUNTARY FURLOUGHS

Nothing in O.R.C. § 124.393 impacts the right of an appointing authority to implement a
voluntary furlough program for its employees. Such a program can be implemented for non-
bargaining unit and/or bargaining unit employees. Since a voluntary furlough program affects
wages, hours and terms and conditions of employment, the appointing authority has bargaining
obligations with respect to bargaining unit employees. It cannot unilaterally implement such a
program for bargaining unit employees even if it is voluntary.

In implementing a voluntary program, an appointing authority may go beyond the eighty
hours set forth in O.R.C. § 124.393. An appointing authority has significant discretion in how it
will implement the voluntary program. A voluntary program may include a voluntary reduction
of work hours in a work day or workweek in lieu of or in combination with the voluntary
furlough program.

Since it is likely that a voluntary furlough program will go beyond the statutory limitations,
an employee should sign a waiver of appeal or other legal challenge. In addition, the employee
should acknowledge that the program may be discontinued at the discretion of the appointing
authority with the employee returning to the prior work hours. An example of a waiver is
attached.

VI. OTHER CIVIL SERVICE CHANGES

A. HB 1 also modified O.R.C. § 124.34 to provide that employees who are exempt from the
Fair Labor Standards Act may only appeal suspensions of more than 40 hours.
Employees subject to the Fair Labor Standards Act may only appeal suspensions of more
than 24 hours. The statute previously permitted appeals of 40 hours or more and 24
hours or more respectively. Under the new provisions, FLSA exempt employees
generally will only be permitted to appeal suspensions of more than five days and other
employees can only appeal suspensions of more than three days. This change applies to
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appeals to the State Personnel Board of Review and civil service commissions. These
changes take effect immediately.

B. O.R.C. § 124.321 was changed to eliminate the requirement of county appointing
authorities to submit a statement of rationale to the Department of Administrative
Services in the event of layoffs. This requirement was previously eliminated in cases of
job abolishment. Also, DAS will no longer have the authority to review a county
appointing authority’s calculation of retention points. These changes go into effect 90
days after the Governor signed HB 1 or October 17, 2009.

With respect to counties, the changes in O.R.C. §124.321 do not require the adoption of
any new rules. There are several current provisions in the Ohio Administrative Code that
will still apply to counties. For example, OAC 124:1-41-09 still governs the computation
of retention points. Counties must also comply with OAC 124:1-41-10 which addresses
the timing and contents of layoff notices.
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FLSA EXEMPT EMPLOYEES

A. In order to qualify as an exempt employee, the employee must still be paid on a “salary

basis.”

1. Employees who are paid on a salary basis are paid the same amount per week for any
week in which they perform some work. They need not be paid every week, but the
salary cannot be reduced due to variations in the quality or quantity of the work
performed.

a. Exceptions

Vi.

Absence for part of a work week due to personal reasons, other than sickness or
disability (unless it is unpaid FMLA leave).

i. Absence due to sickness or disability if the employer has a bona fide plan to

provide substitute wage replacement benefits.

iii. Offset for amounts received as witness, jury duty or military pay (Ohio Law).

Penalties or suspensions imposed in good faith for violations of safety rules or
other workplace conduct rules.

Proportionate part of the employees’ full salary if they start or end employment
during a work week.

For public sector employers, the deduction is made pursuant to 29 C.F.R. 541.5d;
permission for leave with pay was not sought or not granted, the employee chose
to use leave without pay, or available leave time was exhausted.

b. Effect of improper deductions.

Destroys the employee’s exempt status for the period in which the improper
deduction was made.

Destroys the exempt status for all other employees in the same classification.

Destroys the exempt status for all employees working under the manager who
authorized the improper deduction.

c. Curing the improper deduction.

Have a policy that prohibits improper deductions and that has been clearly
communicated to employees.
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ii. Make immediate (i.e., the next paycheck) re-imbursement.
iii. Make a good faith effort to comply with law and  your policy.
2. Remaining Issues Under the Salary-Basis Test.
a. Window of Correction: when an employer inadvertently or incorrectly makes a
deduction prohibited by the salary-basis test, the employer may be able to avoid
liability if it reimburses the employee for the improper deductions and promises to

comply in the future. 29 C.F.R. §541.118(a)(6).

b. Hourly vs. salaried pay: if pay appears to be calculated on an annual basis, or is
adjusted for extra work, this may be viewed as inconsistent with the salary-basis test.

c. Overtime pay for exempt employees: It is clear under Ohio law that a local
government can choose to grant overtime compensation, in comp time or cash, for
extra hours worked. But a number of courts have ruled that such extra compensation
is inconsistent with the salary-basis test, and may expose the employer to full liability
under the FLSA (e.g., time-and-a-half instead of hour-for-hour pay, etc.)

d. Requiring exempt employees to keep detailed records of hours actually worked, or to
turn in time sheets, or to work a fixed schedule.

B. White collar exemptions; minimum salary is $455 per week,
1. Can be paid weekly, bi-weekly, semi-monthly or monthly.
2. No more 80%/20% rule, new exemptions are based on “primary duties.”
a. The principle, main, major or most important duty that the employee performs.
b. Factors to consider:
i. Relative importance of the exempt duties;
ii. Amount of time spent performing exempt work (employees who spend more than
50% of their time performing exempt work will generally be considered exempt,
but the regulations specifically DO NOT require that the employee spend any
specific percentage of time performing exempt duties);

iii. Relative freedom from direct supervision;

iv. Relationship between the employee’s salary and those paid to other employees
performing the same kind of work.
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C. Executive positions:

1. Primary duty is management of the enterprise, or managing a customarily recognized
department or subdivision of the enterprise; AND
2. Customarily and reqgularly direct the work of at least two or more other full-time
employees or the equivalent; AND
3. Have the authority to hire or fire other employees, or have “particular weight” given to
his/her suggestions to hire, fire, advance, promote or any other change of status of other
employees.
a. Management of the enterprise includes ANY of the following:
I.  Interviewing, selecting, training and evaluating employee performance,
ii.  Setting and adjusting employees’ rates of pay and hours of work,
iii. Directing and planning the work of employees, including determining the
techniques used to accomplish the work,
iv. Handling employee complaints and grievances,
v. Disciplining employees,
vi. Apportioning work among employees,
vii. Determining the type of materials, supplies, machinery to be used or
merchandise to be bought, stocked or sold,
viii. Controlling the flow and distribution of materials or merchandise and supplies,
iX. Providing for the safety of the employees or the employer’s property.
b. Department or subdivision means;
i. A discrete work group, not just a collection of subordinates;
ii. A work unit with continuing status and a defined function.
iii. E.g., an Auditor’s office may have several qualifying subdivisions, accounts
payable, accounts receivable, collections, property tax, etc.
c. Customarily and regularly means;
i. Work that must be more than occasional, but may be less than consistent, e.g.
occurs either on a regular basis, weekly, monthly, etc, or with some frequency.
ii. It cannot be an isolated or one-time event.
4. Who will qualify in local government?
a. Generally, all department heads (if two or more employees).
b. In larger offices/departments, there may be other managerial/supervisor positions
which will qualify.
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D. Administrative Positions

1. Performance of office or non-manual work related to the management or general business
operation of the employer or the employer’s customers; AND

2. Hold a position of responsibility with the employer.
a. Related to the management or general business operation means:

I. Areas such as tax, finance, accounting, auditing, insurance, quality control,
purchasing, procurement, advertising, marketing, research, safety and health,
personnel management, human resources, employee benefits, labor relations,
public relations, government relations, etc.

b. Position of responsibility means;

i. Customarily and regularly perform work of substantial importance or requiring a
high level of skill or training.

ii. Examples include; Formulating, interpreting or implementing management
policies; Providing consultation or expert advice to management; Making or
recommending changes to operating policies that have a significant impact on
general business operations or finance; Handling employee complaints, arbitrating
disputes or resolving grievances; Planning long or short term business objectives.

iii. Carry out major assignments in conducting the operation of the business.

3. Typical examples include:
i. Executive, administrative and confidential assistants, generally in larger agencies.
ii. Advisory specialists for management (e.g. tax, risk management, personnel analysts).

iii. Heads of one-employee departments (e.g. personnel director, economic development
director, finance director).

E. Professional Positions:

1. Performs office or non-manual work requiring knowledge of an advanced type in a field
of science or learning customarily acquired by a prolonged course of specialized
intellectual instruction, but which also may be acquired by alternative means such as an
equivalent combination of intellectual instruction and work experience (“learned
professional””) OR

2. Requiring invention, imagination, originality or talent in a recognized field of artistic or
creative endeavor.
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3.

Equivalent combination of intellectual instruction and work experience is not really
defined, best possibility is someone who has some college engineering courses, for
example and experience in the engineering field, whose duties are primarily in the
engineering field, but who is not a Registered Engineer.

The following are always exempt irrespective of tests:

i. Employee holding valid license to practice law or medicine, actually engaged in such
practice; or

ii. Employee holding M.D. or D.O. degree for general practice of medicine in residency
or internship; or

iii. Teacher in a school or educational institution.

F. Computer Employee Exemption

1.

Paid on either a salary or a fee basis of not less than $455.00 per week, OR not less than
$27.63 per hour; AND

Employed as a computer systems analyst, computer programmer, software engineer or
other similarly skilled worker in the computer field performing the following duties:

a. Application of systems analysis techniques and procedures, including consulting with
users to determine hardware, software or system functional specifications;

b. The design, development, documentation, analysis, creation, testing or modification
of computer systems or programs, including prototypes, based on and related to user
or system design specifications;

c. The design, documentation, testing, creation or modification of computer programs
related to machine operating systems; or

d. A combination of the above duties, the performance of which requires the same level
of skills.

Does NOT include trainees or employees in entry level positions learning to become
proficient in these areas or employees in computer occupations who have not attained a
level of skill or expertise that allows them to work generally without close supervision.

Does NOT include employees engaged in the operation of computers or in the
manufacture and repair of computers.

Does NOT include employees whose work is highly dependent on, or facilitated by the
use of computers, but who are not engaged in systems analysis, programming, etc.
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VYOLUNTARY FURLOUGH AGREEMENT

By signing this document I indicate my agreement to voluntarily accept a furlough as set forth in
this document. | agree not to work on the days that I am scheduled to be furloughed.

I understand that this will result in a proportional reduction in pay; as well as a reduction in the
accumulation of those benefits, e.g., sick leave and vacation leave, that are based on my hours of
work. Change reference to leave accumulation if it will not be altered by unpaid furlough.

I agree that my hours may be increased as needed. | further understand that even | am not
entitled to time and one-half compensation unless and until I work more than forty (40) hours in
a workweek in accordance with the County’s current policy for overtime compensation.

| recognize that the County may eliminate the voluntary furlough with at least fourteen days
notice.

Signature Date
Print name
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YOLUNTARY WORK HOUR REDUCTION

By signing this document I indicate my agreement to voluntarily reduce my hours of work from
hours per week to hours per week. 1 agree not to work more than hours per
week without prior authorization of my supervisor, except in an emergency situation.

I understand that this will result in a proportional reduction in pay; as well as a reduction in the
accumulation of those benefits, e.g., sick leave and vacation leave, that are based on my hours of
work.

| agree that my hours may be increased as needed, but that | will regularly be assigned to work
____hours per week. | further understand that even if | am authorized or assigned to work more
than __ hours per week, | am not entitled to time and one-half compensation unless and until |
work more than forty (40) hours in a workweek in accordance with the County’s current policy
for overtime compensation.

I recognize that the County may increase my work hours to hours per week with at least
fourteen days notice.

Signature Date
Print name
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FURLOUGH POLICY CHECKLIST

1. Explanation of policy

Ex.: This policy is issued pursuant to O.R.C. § 124.393 which authorizes a county
appointing authority to establish a mandatory cost savings program not to exceed eighty
(80) hours of unpaid furlough between July 1, 2009 and June 30, 2010 and an additional
eighty (80) hours between July 1, 2010 and June 30, 2011. This mandatory cost savings
program is being implemented due to a lack of funds [or reasons of economy] in
accordance with O.R.C. § 124.321.

2. Scope of the policy

Ex.. All full-time employees shall serve an unpaid furlough of ten work days between
the effective date of this policy and June 30, 2010. These days shall be designated as cost
savings days (CSDs). A cost savings day is one full work day or one full holiday.

[Note- CSDs may also apply to regular part-time employees.]

Depending on the level of funds available to the appointing authority, this program may
be eliminated or modified. In addition, the program may be extended for the period July
1, 2010 through June 30, 2011.

3. Implementation

Ex.: In order to ease the burden on employees, the mandatory cost savings program shall
be implemented by reducing employees’ bi-weekly wages for each pay period beginning
September 1, 2009 through the final pay period that includes June 30, 2010 by 5.5%.
[This amount presumes use of wage reduction approach and 1,440 hours remaining in the
State fiscal year]. Employees who are hired after September 1, 2009 or who separate
prior to taking all cost savings days shall have their final pay pro-rated to reflect the
actual amount of time off on CSDs.

[Note- This language should be used only if the wage reduction method is used. If
another version of CSDs is used, the language should be in this section.]

4. Determining CSDs

Ex.: The following holidays are designated as agency-wide cost savings days and shall
be without pay.

Ex: The following days shall be designated as cost-savings days for employees. The
agency will be closed on these days.

Ex.: Employees may request cost savings days which shall be granted based on the
operational needs of the agency.

[Note- Different methods can apply to different employees. This section should also list
days that are unavailable for employees to take as CSDs if applicable.]

Ex: Employees must use CSDs prior to taking paid leave. [Optional to make sure
employees take the CSDs.]
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Ex.: The appointing authority reserves the right to schedule employees off on their
CSDs.

[It is difficult to include all examples of language for a policy because there are numerous
variables for an appointing authority]

5. Miscellaneous

Ex.: Employees shall continue to accrue vacation leave and sick leave while on cost
savings days.

Ex.: Cost savings days shall not be considered a break in service or effect retention
points.

Ex.: Cost savings days shall not be considered hours of work for purposes of computing
overtime pay.

Ex.: Cost savings days shall be taken concurrent with FMLA leave. [Note- FMLA
policy can require employees to take CSDs concurrent with FMLA leave prior to taking

paid leave.]
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1. What are the effective dates of O.R.C. § 124.393?

Answer: The statute is effective from July 1, 2009 through June 30, 2011. It specifically permits
a furlough of up to 80 hours in State fiscal year (“SFY”) 2010 and an additional 80 hours in SFY
2011.

2. Does the statute have an expiration date?

Answer: No. The statute provides that after June 30, 2011 an appointing authority may
implement a plan similar to the one authorized by the statute in the event of a fiscal emergency.

3. What is a fiscal emergency?
Answer: A fiscal emergency is defined by the statute as:

A. A fiscal emergency declared by the governor under O.R.C. § 126.05;
B. A lack of funds as defined by O.R.C. § 124.321; or
C. For reasons of economy as defined by O.R.C. § 124.321.

4. What is the definition of “lack of funds” and “reasons of economy”?

Answer: Ohio Revised Code 8§ 124.321(B)(2) defines a “lack of funds” as a current or projected
deficiency of funding to maintain current or sustain projected levels of staffing.

Pursuant to O.R.C. § 124.321(D)(2)(a), “reasons of economy” is based on the appointing
authority’s estimated amount of savings with respect to salary and benefits. The need for such
savings must be due to a reduced appropriation by executive or legislative action or to address a
current or projected deficiency.

5. Does O.R.C. § 126.05 apply to counties (i.e. State Fiscal Emergency)?

Answer: No. It only applies to the State. Under the statute, the governor can declare a fiscal
emergency if the governor determines that the available revenue receipts and balances in any
fund or across funds will likely be less than the appropriations for the year. The governor may
declare a fiscal emergency and may issue such orders as necessary to the director of budget and
management to reduce expenditures or to the director of administrative services to implement
personnel actions consistent therewith, including, but not limited to, mandatory cost savings days
under § 124.392 of the Revised Code.
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6. Who is authorized to implement a mandatory cost savings plan?

Answer: The statute authorizes a county appointing authority to implement a plan. This means
that a board of county commissioners may implement a plan only for those employees for whom
it is the appointing authority. Other appointing authorities may adopt a county-wide plan but
also have the option to have no plan or a different plan. There is no requirement for a county
appointing authority to obtain approval from or notify the board of county commissioners.

7. How does the statute treat co-appointing authorities?

Answer: Co-appointing authorities essentially are treated the same under O.R.C. § 124.393 as
other statutes. For example, a board of county commissioners and department of job and family
services director both must approve the mandatory cost savings plan.

8. Which employees are subject to the mandatory cost savings plan?

Answer: An appointing authority may apply a plan to all employees who are not subject to a
collective bargaining agreement. The statute refers to these as exempt employees. See O.R.C. §
124.393(a)(1) This definition should not be confused with employees who are exempt from the
Fair Labor Standards Act or unclassified employees.

9. Does O.R.C. §124.393 apply to unclassified employees?

Answer: Technically, the statute only applies to classified employees. Because an appointing
authority has more latitude in dealing with its unclassified employees, it can apply the same type
of cost savings program to them. In addition, appointing authorities can go beyond the
limitations in O.R.C. § 124.393 in addressing its unclassified employees.

10. Can a similar cost savings plan be applied to bargaining unit employees?

Answer: Yes, but only by agreement with the union. A furlough program is a mandatory subject
of bargaining under Ohio Collective Bargaining Law. Unless the collective bargaining
agreement authorizes the employer to implement this type of program, it must bargain with the
union concerning such a program. An employer cannot reach an agreement with unionized
employees on a furlough absent an agreement with the union.

11. Do all exempt employees have to be treated the same?

Answer: No. The statute maintains flexibility for appointing authorities within the plan.
Ohio Revised Code 8§ 124.393(B)(1) specifically states that the plan may be implemented
differently among employees based on their classifications, appointment categories, or other
relevant criteria. As a result, cost savings days can apply only to certain employees or
classifications at the reasonable discretion of the appointing authority.

3
Downes Fishel Hass Kim LLP (614) 221-1216 - Telephone
400 S. Fifth Street, Suite 200 (614) 221-8769 — Facsimile
Columbus, OH 43215 www.downesfishel.com



House Bill 1 — Commonly Asked Questions
August 12, 2009

12. Can employees challenge a mandatory cost savings plan at the State Personnel Board of
Review?

Answer:  No. Ohio Revised Code § 124.34 was amended to prohibit appeals of the
implementation of this program. Employees are not prohibited from pursuing other legal
challenges. Appointing authorities must make sure that the plan does not discriminate based on
unlawful factors such as age, race, gender, etc.

13. Do employees accrue benefits while they are on cost savings days?

Answer: Depends. The statute does not address this issue. An appointing authority may permit
employees on CSDs to accumulate vacation leave and sick leave.

14. Is an appointing authority required to have a written policy?

Answer: Yes. The statute requires the appointing authority to have written guidelines. Any plan
implemented by a board of county commissioners, MRDD, health department, or children’s
services board should be approved by a resolution.

15. What type of notice to the employees is required?

Answer: The statute does not address this issue. Unlike layoffs, there is no specific advance
notice requirement. The written guidelines should be treated like other policies and employees
should be given reasonable advance notice.

16. Does the Department of Administrative Services (“DAS”) have a role?

Answer: No. The counties have no reporting requirements to DAS concerning this issue. In
addition, DAS has no authority to promulgate rules for counties concerning a mandatory cost
savings program. DAS has implemented rules for the State which can be used for guidance by a
county.

17. What should a mandatory cost savings plan include?

Since there is significant flexibility, it is difficult to focus on a model plan. The following are
some examples.

A. Appointing authorities can implement the cost savings days (up to 80 hours) by reducing
the employees’ bi-weekly wages for each pay period throughout the year an amount
equivalent to the 80 hours of unpaid leave. This method would spread out the reduction
in pay for the full period of the cost savings plan and avoid a greater loss of pay for the
weeks an employee is furloughed for one or more days. This is one of the approaches
being taken by the State of Ohio.
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This approach would work by determining the period during which the cost savings plan
will be implemented. For a full 12 month period at forty hours per week, the employee
would normally work 2080 hours. An 80 hour reduction on 2080 hours represents a
3.84% work hour reduction. As a result, each employee’s bi-weekly pay would be
reduced by 3.84% for the 12 month period that the cost savings program is in effect. The
employees would then take off ten furlough days during the 12 month period. Of course,
these figures would need to be adjusted if the ten furlough days are taken over less than a
12 month period or the number of hours worked in a 12 month period is less than 2080.

This approach will require consideration for addressing employees who are hired or who
quit during the year. Those employees who are separated can have their final wages
adjusted based on a prorated amount of time they worked during the year and the number
of furlough days they have taken at the time of separation.

Under this plan, the appointing authority will still have to decide how the days off are
determined.

B. An appointing authority can assign the days off for each employee or allow the
employees to choose and reduce the employees’ pay only for the bi-weekly pay periods
when the employee is in an unpaid status. For example, if the employee is on a furlough
day for 8 hours during an 80 hour bi-weekly pay period, his wages for that two week
period will be reduced by 10%. This approach may create problems for those employees
who are exempt from the Fair Labor Standards Act.

C. Employees may be permitted to choose the furlough days similar to vacation days or
other time off. The appointing authority can black out certain dates that are unavailable
to be taken as furlough days. The appointing authority may decide how employees can
bid on dates. Under this approach, the appointing authority can decide between A and B
above in terms of the pay reduction.

D. The appointing authority can determine the ten days (eighty hours) that the entire agency
will be closed. This approach may result in additional savings due to the closure of the
agency. The pay reduction would be based on A or B above.

E. Employees can continue to have the statutory ten holidays off work but not receive
holiday pay. Again, the pay reduction can be as set forth in A or B above.

F. Employees can be required to use five CSDs days for a full workweek or ten days in a bi-
weekly pay period. This approach will avoid FLSA issues for employees who are not
subject to overtime requirements. It will have implications for unemployment benefits.

G. In lieu of taking paid vacation leave, an employee may be required to take one or more
furlough days. For example, employees who request vacation leave would have the first
day of the vacation leave treated as a furlough day. The employee would receive no pay
for this day and not be charged for vacation leave.
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H. An appointing authority may use a combination of the above examples.

18. Does the mandatory cost savings program have to be implemented based on seniority?

Answer: No. The cost savings days may be implemented based on any legitimate operational
criteria. An appointing authority may use seniority as a basis for its plan but it is not required to
do so.

19. Does a mandatory cost savings program have to treat employees in the same classifications
identical for furlough purposes?

Answer: No. Unlike layoffs, appointing authorities may take other criteria into consideration.
Some employees in a classification may be subject to different guidelines than others in the same
classification.

20. Can an appointing authority implement a mandatory cost savings plan in addition to layoffs?

Answer: Yes. An appointing authority’s decision concerning layoffs is unaffected by its
decision to implement or refrain from a mandatory cost savings plan.

21. Can a county require employees to be furloughed for more than eighty hours in calendar year
20107

Answer: Yes. The only restriction is that an employee may not be furloughed more than 80
hours in SFY 2010 and 80 hours in SFY 2011. As a result, a county appointing authority may
require employees to use 80 hours of CSDs between January 1, 2010 and June 30, 2010 and
another 80 hours between July 1, 2010 and December 31, 2011. As a result, an appointing may
require employees to be furloughed for 160 hours in calendar year 2010 as long as no more than
80 hours are in the first half of the year and 80 hours in the second half of the year.

22. Can the plan include partial days?

Answer: Yes. The statute seems to contemplate eighty (80) hours in SFY 2010 and SFY 2011.
Because the statute grants significant flexibility to the appointing authority, partial days can be
used as all or part of the eighty hours. Essentially, an appointing authority can reduce an
employee’s work schedule by 80 hours in SFY 2010 and 80 hours in SFY 2011.

23. Does a work schedule of less than forty hours affect the 80 hours referred to in the statute?

Answer: No. The maximum number of hours for CSDs is forty regardless of an employee’s
regular work schedule. For example, an employee who works a 35 hour work week may be
furloughed up to 80 hours. An appointing authority may also require regular part-time
employees to use CSDs for up to 80 hours.
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24. Are there any implications for military leave?

Answer: Probably not. The CSDs should not impact an employee’s entitlement for fully paid
military leave of 176 hours per year in accordance with the Ohio Revised Code.

One issue that may arise is whether allowing employees on unpaid CSDs to accrue benefits
results in employees who are on unpaid military leave to accrue such benefits. Generally,
employees on an unpaid military leave do not accrue benefits that are accrued based on paid
status because other employees do not have such a benefit. Many mandatory cost savings
policies likely will permit employees to accrue vacation and sick leave while they are in an
unpaid status. According to the Department of Labor web-site, if an employer allows accrual of
vacation leave for employees who are on a comparable furlough or leave of absence, then an
employee on an unpaid military leave would be permitted to accrue vacation and sick leave. The
issue will be whether the unpaid CSDs constitute a comparable furlough to unpaid military leave.
Because the CSDs are a finite and limited leave directed by the employ they probably will not be
considered comparable to an unpaid military leave.

25. Are employees on CSDs entitled to unemployment benefits?

Answer: Depends. Employees are entitled to unemployment if they are totally or partially
unemployed. Unemployment benefits would begin subsequent to a waiting period of one week.
The waiting period occurs only one time for each employee in a benefit year. O.R.C. §
4141.29(B). Benefits are not retroactive to the first day of unemployment. The waiting period
commences on the first day of the first week with respect to which an individual files a claim for
benefits, provided that the claim is allowed. O.R.C. 8 4141.29(C). The benefit year is different
for every individual who applies. The benefit year is the fifty-two week period beginning with
the first day of that week with respect to which the individual first files a valid application for
benefits. O.R.C. 8 4141.01(R)(2).

House Bill 1 contains some changes to Chapter 4141 that are designed to lessen the potential
impact of unemployment for employees on a mandatory cost savings program under O.R.C. §
124.393. Ohio Revised Code § 4141.31 provides the types of remuneration that will reduce the
amount of unemployment benefits an employee receives. This statute was amended to include
the determinable value of cost savings days. Ohio Revised Code 8 4141.07(DD) defines a cost
savings day as any unpaid day off from work in which employees continue to accrue employee
benefits which have a determinable value including, but not limited to, vacation, pension
contribution, sick time and life and health insurance. It appears that this provision applies to cost
savings days under O.R.C. § 124.393.

26. Are there any FLSA considerations?

Answer: Yes. First, appointing authorities should make it clear that CSDs are not considered
hours worked for purposes of overtime.
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Second, counties must be careful not to implement its mandatory cost savings program in a way
that improperly impacts employees who are exempt from the FLSA. Those exempt employees
cannot have their wages for a work week reduced based on their quality or quantity of work
except in certain disciplinary situations. The plan under which the employees’ bi-weekly salary
is reduced for the entire period of the plan does not violate these restrictions.

27. Are employees on FMLA subject to the CSDs?

Answer: Yes. Employees on FMLA may be subject to the CSDs on the same basis as other
employees. In addition, the FMLA policy should state that CSDs will run concurrent with
FMLA.

28. How do CSDs impact employees on workers compensation?

Answer: Depends. Employees who are off work and receiving workers compensation payments
would not be affected by CSDs because they are not being paid by the county. Employees on
wage continuation or light duty can be treated the same as other employees.

29. Does the mandatory cost savings program affect the payout of leave?

Answer: Depends. Under the wage reduction method, employees’ wages are reduced. If an
employee separates while the wage reduction is in effect and is entitled to payout of vacation
and/or sick leave, the payout is at the rate of pay at the time of separation. For purposes of
compensatory time, the employee is paid the higher of his rate at the time of separation or the
average of the three years prior to separation. As a result, employees could be paid a different
rate for vacation and sick leave than for compensatory time.

30. Does the mandatory cost savings program affect an employee’s step increase or promotion?

Answer: Depends. The cost savings program should not impact an employee’s entitlement to a
step increase or promotion based increase. On the other hand, if the salary reduction approach is
used, the new wage rate should be reduced by the appropriate percentage.

31. Can counties have a voluntary furlough plan?

Answer: Yes. Ohio Revised Code § 124.393 does not impact an appointing authority’s right to
implement a voluntary furlough plan instead of or in addition to a mandatory cost savings plan.
Such a plan should be in writing. Moreover, a voluntary plan may go beyond eighty (80) hours.
Appointing authorities must bargain such a plan with a union if it desires to apply it to
bargaining unit employees.
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32. Are there any other changes to civil service law?

Answer: Yes. HB 1 also modified O.R.C. § 124.34 to provide that employees who are exempt
from the Fair Labor Standards Act may only appeal suspensions of more than 40 hours.
Employees subject to the Fair Labor Standards Act may only appeal suspensions of more than
24 hours. The statute previously permitted appeals of 40 hours or more and 24 hours or more
respectively. Under the new provisions, FLSA exempt employees generally will only be
permitted to appeal suspensions of more than five days and other employees can only appeal
suspensions of more than three days. This change applies to appeals to the State Personnel
Board of Review and civil service commissions. These changes take effect immediately.

O.R.C. § 124.321 was changed to eliminate the requirement of county appointing authorities to
submit a statement of rationale to the Department of Administrative Services in the event of
layoffs. This requirement was previously eliminated in cases of job abolishment. Also, DAS
will no longer have the authority to review a county appointing authority’s calculation of
retention points. These changes go into effect 90 days after the Governor signed HB 1.

With respect to counties, the changes in O.R.C. § 124.321 do not require the adoption of any new
rules. There are several current provisions in the Ohio Administrative Code that will still apply
to counties. For example, OAC 124:1-41-09 still governs the computation of retention points.
Counties must also comply with OAC 124:1-41-10 which addresses the timing and contents of
layoff notices.
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Am. Sub. H. B. Neo. 1 128th G.A.
240
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Sec. 124.81. (A) Except as provided in division @)(F) of this section,
the department of administrative services in consultation with the
superintendent of insurance shall negotiate with and, in accordance with the
competitive selection procedures of Chapter 125. of the Revised Code,
contract with one or more insurance companies authorized to do business in
this state, for the issuance of one of the following:

(1) A policy of group life insurance covering all state employees who
are paid directly by warrant of the sfate auditor, including elected state

officials;
10
Downes Fishel Hass Kim LLP (614) 221-1216 - Telephone
400 S. Fifth Street, Suite 200 (614) 221-8769 — Facsimile

Columbus, OH 43215 www.downesfishel.com



House Bill 1 — Commonly Asked Questions
August 12, 2009

Presentation/CCAQ/07-09furlough issues

11
Downes Fishel Hass Kim LLP (614) 221-1216 - Telephone
400 S. Fifth Street, Suite 200 (614) 221-8769 — Facsimile
Columbus, OH 43215 www.downesfishel.com



